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FROM: Ryan S. Duerring  

SUBJECT: Appalachian Mountain Club – Nash Stream Forest ATV Trail Research 

  

In connection with the request from Susan Arnold, Vice President for Conservation of the 
Appalachian Mountain Club (“AMC”), with respect to (1) the Conservation Easement Deed dated 
as of August 4, 1989, by and between the State of New Hampshire, as grantor, and the United States 
of America, as grantee, a copy of which is attached (the “Easement Deed”) and (2) the legal opinion 
regarding the Easement Deed from Gene Alan Erl, Deputy Associate Regional Attorney in the 
Office of the General Counsel of the Department of Agriculture, to Paul Stockinger, Director, Lands 
and Minerals, Eastern Region, Forest Service, a copy of which is also attached (the “Opinion”), at 
your request I have reviewed the Easement Deed, the Opinion and relevant New Hampshire law.  
Based on my research of relevant New Hampshire law and regulations applicable to snowmobiles, 
all-terrain vehicles (“ATVs”) and other off-highway recreational vehicles (“OHRVs”), I conclude 
that the legal opinions set forth in the Opinion regarding the permitted use of use of ATVs on the 
tract of forest land known as the “Nash Stream Tract” and subject to the Easement Deed are 
inconsistent with applicable New Hampshire law.   

Pursuant to paragraph II.C. of the Easement Deed, allowed uses of the Nash Stream Tract by 
the State of New Hampshire “are those expressly reserved by the State for purposes of natural 
resource management, public recreation, and public roads and public utilities” and “[u]ses which are 
not expressly reserved [emphasis added] by the State shall be prohibited.”   In relevant part, the 
State of New Hampshire expressly reserved for public recreation “[t]he construction, operation, and 
maintenance of the following facilities and appurtenant structures is permitted: campsites, trails 
(including cross country ski trails and snowmobile trails) [emphasis added], internal access roads, 
picnic areas, boat launches, trailhead parking areas, visitors’ center, and ranger station.”1  The 
Easement Deed contains no other references to trails or motorized vehicles.   

The Opinion, citing the Easement Deed provisions quoted above, posits that the “mention of 
snowmobile trails indicates that motorized use of trails is permitted.  Thus, because both 

                                                 
1 Easement Deed, para. II.C.1.  
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accommodate motorized vehicles, a reasonable interpretation would be that snowmobile trails being 
of the same kind, class or nature as ATV trails could be regulated by the State.”2  This conclusion is 
inconsistent with my research of relevant New Hampshire law.  New Hampshire law clearly 
distinguishes among types of motorized vehicles, including distinctly separating snowmobiles from 
ATVs by definition in Chapter 215-A and Chapter 215-C of Title XVIII of the Revised Statutes 
Annotated of the State of New Hampshire.3  Further, snowmobiles are expressly excluded from the 
definition of OHRV4 and are regulated pursuant to N.H. Rev. Stat. § 215-C whereas ATVs and 
other OHRVs are regulated pursuant to N.H. Rev. Stat. § 215-A.  

The New Hampshire Supreme Court has repeatedly held that “when used . . . preceding a list 
of specified items . . . the term “including” similarly limits the items intended to be covered . . . to 
those of the same type as the items specifically listed [emphasis added].”5  Thus, the conclusion of 
the Opinion that the parenthetical “(including cross country ski trails and snowmobile trails)” in the 
Easement Deed inherently, and without reference to any applicable law, indicates that unfettered 
“motorized use of trails is permitted”6 and therefore “snowmobile trails being of the same kind, 
class or nature as ATV trails could be regulated by the State”7 is incorrect.  On the contrary, New 
Hampshire case law consistently holds that the use of “including” before a list of specified items 
limits the items intended to be covered to those of the same type of items as those specifically listed.  
ATVs and snowmobiles are separately defined and regulated under applicable New Hampshire law 
and accordingly should be considered not to be items of the same type.  This view is further 
supported by New Hampshire’s actual practice: the State website lists approximately 6,900 miles of 
State sanctioned public snowmobile trails available throughout New Hampshire but a much more 
limited 1,200 miles of trails open for public ATV use.8  In light of the foregoing, the failure of the 
State to expressly include ATVs in the parenthetical in addition to snowmobiles indicates that the 
State did not intend to reserve the construction, operation, and maintenance of ATV trails as a 
permitted use within the Nash Stream Tract pursuant to paragraph II.C. of the Easement Deed.  

                                                 
2 Opinion, para. 2.  
3 See N.H. Rev. Stat. § 215-A:1 at XIII and N.H. Rev. Stat. § 215-C:1 at XV for the State’s definition of “snowmobile” 
and N.H. Rev. Stat. § 215-A:1 at I-b for the State’s definition of “All terrain vehicle (ATV).”  For the avoidance of 
doubt, snowmobiles and ATVs were also separately defined under New Hampshire law at the time the Easement Deed 
was granted by the State. 
4 N.H. Rev. Stat. § 215-A:1 at VI and N.H. Rev. Stat. § 215-C:1 at XV.  
5 Conservation Law Found. v. New Hampshire Wetlands Council, 150 N.H. 1, 6, 834 A.2d 193, 197 (2003).  See also  
Roberts v. Gen. Motors Corp., 138 N.H. 532, 538, 643 A.2d 956, 960 (1994).  
6 Opinion, para. 2. 
7 Id. 
8 https://www.wildlife.state.nh.us/ohrv/where-to-ride.html  
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