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Counselors at Law

Earl W. Duval
Licensed in MA and NH

Email: eduval@dkt-legal.com
Mobile: (617) 676-7792

August 8, 2022

Jennifer Fish, County Administrator

Coos County Zoning Board of Adjustment
PO Box 310

34 County Farm Road

West Stewartstown, NH 03597

RE: Mount Washington Railway Company

Variance Application — Train Platform at Waumbek Station

Dear Ms. Fish and members of the Zoning Board of Adjustment:

Enclosed herewith is an Application for a Variance (“Application”) for the Mount
Washington Railway Company (“Railway™) for a train platform at Waumbek Station.

Included with the Application please find the following:

Application for a Variance;

List of Abutters;

Train Platform Site Plan;

Determination that a Variance is required;

Minutes from Coos County Planning Board Meeting — September 15, 2021;

A check payable to Treasurer: Coos County for filing fees and notice fees;
Exhibit 1 (Deed and Property Map 1605 — Coos County Unincorporated Places)
Exhibit 2 (Location Maps); and

Exhibit 3 Photographs of Waumbek Station).

e A Al e

For your convenience, I have included one original and seven (7) copies of the
Application for easy distribution to the members of the Zoning Board of Adjustment.

*

Duval & Associates, LLC
92 Bumfagon Road
Loudon, NH 03307



Please let me know when the hearing is scheduled. Thank you.

Very truly yours,
Duval & Associates LIC

FarfW 1D l/
By:  Earl W. Duval \\_
Attorney at Law

EWD/tbm

Enclosures

cc: Wayne W. Presby, President
Mount Washington Railway Company



APPLICATION FOR A VARIANCE

Do not write in this space.
Case No.

To: Board of Adjustment, Unincorporated Places of Cods County Date Filed

Name of Applicant Mount Washington Railway Company (signed - ZBA)

Address 3168 Base Station Road, Bretton Woods, NH 03575

Owner Same

(if same as applicant, write “same™)
Location of Property 3168 Base Station Road, Thompson & Meserve Purchase, Map 1608, Lot 11(26 Acres)

(street, number, sub-division and lot number)
NOTE: This application is not acceptable unless all required statements have been made.

Additional information may be supplied on separate pages if the space provided is inadequate.

APPLICATION FOR A VARIANCE

A variance is requested from article V! section 6-06 (@)(3)of the zoning ordinance to
permit the construction of a 28' x 120 train platform where 10' 8" would be within the 25'
setback to the White Mountain National Forest, Map 1605, Lot 5 (10,655 Acres).

Facts in support of granting the variance: Plegse see attached narrative. Thank you.
1. Granting the variance would not be contrary to the public interest because:

2. If'the variance were granted, the spirit of the ordinance would be observed because:

3. Granting the variance would do substantial justice because:




4. If the variance were granted, the values of the surrounding properties would not be diminished
because:

5. Unnecessary Hardship
A. Owing to special conditions of the property that distinguish it from other properties in the
area, denial of the variance would result in unnecessary hardship because:
i.  No fair and substantial relationship exists between the general public purposes of the
ordinance provision and the specific application of that provision to the property
because:

and:
ii. The proposed use is a reasonable one because:

B. Explain how, if the criteria in subparagraph (A) are not established, an unnecessary
hardship will be deemed to exist if, and only if, owing to special conditions of the
property that distinguish it from other properties in the area, the property cannot be
reasonably used in strict conformance with the ordinance, and a variance is therefore
necessary to enable a reasonable use of it.
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Application For A Variance
Mount Washington Railway Company

INTRODUCTION:

The Mount Washington Railway Company (the “Cog™) has been carrying tourists to the
summit of Mount Washington since July 3, 1869.

The Cog owns a strip of land in fee that is 99° in width from the base of Mount
Washington (Marshfield Station) to Just below the summit of Mount Washington (Summit
Circle). The Cog’s property line is measured 49.5° on either side of the center track.

Waumbek Station is located at approximately 4000’ and has a 2100’ passing loop, 5
wooden lean-tos and a water tank with an existing small platform where steam engines stop
briefly to top off the water level in their tenders.

The Cog’s only abutter at Waumbek Station is the White Mountain National Forest
which owns nearly 800,000 acres.

Throughout the winter months, and during times when the weather is too bad to climb to
the summit, the Cog’s trains terminate at Waumbek Station. Passengers disembark the train for
about 25 minutes to enjoy hot refreshments, warming huts, a fire pit, and stunning views to the
north and west. Currently, there are very small platforms used to disembark the train leaving
passengers walking about and standing on the rocky, sometimes muddy, and most often snow-
and ice-covered mountain. The new platform will be free of ice and snow and will provide guests
with a safe venue to disembark and enjoy Waumbek Station. Guests will be required to remain
on the new platform and/or land owned by the Cog while visiting Waumbek Station.

1. Granting the variance would not be contrary to the public interest because:

The additional platform is an accessory use to the existing station in an area that is only
developed by the railroad and surrounded by thousands of acres of very dense forest on both
sides of its tracks.

Granting the variance would not be contrary to the public interest because it does not
alter the essential character of the neighborhood, nor does it threaten the health, safety, and
general welfare of the public.

2. If the variance were granted, the spirit of the ordinance would be observed because:

In general, it is understood that setbacks are established to promote the health, safety, or
general welfare of the public. Setbacks do this by lessening congestion in the streets and prevent
landowners from crowding the property of others; allow for the safe placement of utilities;
securing safety from fires, panic, and other dangers; and for providing for adequate light and air.

If the variance was granted, the spirt of the ordinance would be observed because it
would not threaten the health, safety, or general welfare of the public in that the legal purpose of
the setback would not be violated.



As proposed, there would still be a substantial distance (14°4”) from the edge of the
platform to the property line and all guests visiting Waumbek Station will remain on the platform
or on property owned by the Cog.

3. Granting the variance would do substantial Justice because:

Granting the variance would do substantial justice because the general public would
benefit significantly from having a safe platform, the platform as proposed is consistent with the
present use of Waumbek Station and the development will create additional property taxes.

4. If the variance were granted, the values of the surrounding properties would not be
diminished because:

[f the variance were granted, the values of the surrounding properties would not be
diminished because the project as proposed is consistent with the present use and it would not
alter the existing character of the area.

5. Unnecessary Hardship
A. Owing to special conditions of the property that distinguish it from other
properties in the area, denial of the variance would result in unnecessary
hardship because:

i No fair and substantial relationship exists between the general public
purposes of the ordinance provision and the specific application of that
provision to the property because:

Due to the unique size of the Cog’s property the required 25° setback
requirement makes it impossible to construct a platform that would safely
accommodate Cog passengers at Waumbek Station.

The Cogs only abutter at Waumbek Station is the White Mountain National
Forest (Map 1605, Lot 5 consisting of 10,665 acres). The entire property line at
Waumbek Station consists of dense forest land.

Given the special conditions of the Cog’s property, application of the required
25’ setback would not advance the purposes of the required setback in any fair and
substantial way.

ii. The proposed use is a reasonable one because:

Given the uniqueness of the property and the environment, the construction of
the proposed platform is reasonable as it will provide a safe place for the Cog’s
passengers to disembark and enjoy a part of Mount Washington.



ABUTTERS LIST

1. US Forest Service — US Department of Agriculture
Tax Map 1605 Lot 5
Tax Map 1605 Lot 12

71 White Mountain Drive
Campton, NH 03223

ATTN: Derek Ibarguen, Forest Supervisor
White Mountain National Forest

2. Mount Washington Railway Company (applicant)
Tax Map 201, Lot 5
Tax Map 201, Lot 6
Tax Map 1605, Lot 010
Tax Map 1605, Lot 011

3168 Base Station Road
Mt. Washington, NH 03589

3. Presby Construction, Inc.
244 Main Street
Franconia, NH 03580

4. Wayne Presby
Mount Washington Railway Company
3168 Base Station Road
Mt. Washington, NH 03589

5. Attorney Earl W. Duval (Counsel for applicant)
Duval & Associates LLC
92 Bumfagon Road
Loudon, NH 03307



NOTES:

1. INFORMATION ON THIS PLAN TO BE USED ONLY FOR
APPROVALS AND SITE CONSTRUCTION BY THE OWNER AND
THEIR CONTRACTOR.

2. ALL DEMOLITION AND CONSTRUCTION ACTIVITIES SHALL
BE IN ACCORDANCE WITH LOCAL, STATE AND FEDERAL
REQUIREMENTS AND APPROVED PLANS. CHANGES MAY
REQUIRE AMENDED PLANS OR NEW APPLICATIONS,
APPROVALS AND PERMITS.

3. CONDITIONS ON SITE MAY VARY FROM INFORMATION
REPRESENTED ON THE PLANS. THE CONTRACTOR SHALL
REVIEW SITE CONDITIONS PRIOR TO CONSTRUCTION AND
OBTAIN ADDITIONAL INFORMATION NEEDED PRIOR TO
CONSTRUCTION.

4. ALL WORK SHALL BE WITHIN THE PROPERTY OF, OR IN
ACCORDANCE WITH AGREEMENTS, EASEMENTS OR RIGHTS
OF WAY SECURED BY THE OWNER.

5. WORK SHALL BE IN ACCORDANCE WITH PERMITS AND
CONODITIONS WHICH SHALL BE POSTED ON SITE,

6. PROPERTY INFORMATION FROM TAX MAPS, DEED
INFORMATION AND BOUNDARY FLAGS AND MONUMENTS
FOUND ON SITE - PROPERTY LINE IS 49.5' FROM CENTER OF
COG RACK OF NORTHERN TRACK.

7. TOPOGRAPHIC SURVEY COMPLETED JULY 15, 2021, BY
GREGORY RUSSELL, PRESBY CONSTRUCTION INC., USING A
GEOMAX ZOOM 80 ROBOTIC TOTAL STATION.

8. PLAN IS FOR VARIANCE FROM CO08 COUNTY
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MAP NUMBER: 1605 PERMIT NUMBER: 2022-07 T&M Cog

LOT NUMBER: 011 : DATE: 07/12/2022

COOS COUNTY UNINCORPORATED PLACES
DENIAL FOR A ZONING PERMIT

Owner’s Name: Mount Washington Railway Company

Property Address: 3168 Base Station road - Thompson & Meserve

Mailing Address: 3168 Base Station Road Bretton Woods NH 03575

Your application for a building permit was DENIED because of the following reason(s):
1. Not permitted in District.

2. _ Does not meet lot size requirements.

3. _ V' Does not meet set back requirements: ___front ___back lright side __ leftside
4, __ Does not meet height requirements.

5. Property located in Wetland.

6. ______ Property located in Flood Plain.

7. ____ Change of Use.

8. ___ Other

ACTION WHICH MAY BE TAKEN:
A. \/ Request a Variance from Zoning Board, concerning

Article: VI Section: 6.06
B. Request a Special Exception from the Zoning Board, concerning
Article: Section:

RSA 676:5 APPEALS TO BOARD OF ADJUSTMENT
I.Appeals to the Board of Adjustment concerning any matter within the board's powers as set forth in
RSA 674:33 may be taken by any person aggrieved or by any officer, department, board, or bureau of
the municipality affected by any decision of the administrative officer. Such appeal shall be taken within
a reasonable time, as provided by the rules of the board, (30 days)" by filing with the officer from whom
the appeal is taken and with the board a notice of appeal specifying the grounds thereof. The officer
from whom the appeal is taken shall forthwith transmit to the Board ali the papers constituting the
record upon which the action appealed from was taken.

8/8/2022 q»ﬂAwL_ QI ) #

DATE PLANNING BNARD CLERK

C:\Users\fish\AppData\Local\Microsoft\Windows\INetCache\Content.Outlook\ZSAT1ESN\Building Permit Denial Form.docx



COOS COUNTY PLANNING BOARD
North Country Resource Center - Granite State Room
629 Main Street - US 3, Lancaster, NH
September 15, 2021

The meeting was opened at 6:07 p.m.

Present from the Board: John Scarinza - Chair, Scott Rineer — Vice Chair, Ed Mellett,
Tom McCue, and Rep. Troy Merner.

Also in Attendance: Tara Bamford, Planning Consultant (via telephone); Carol Chase;
Ronald Chase; Kevin Evans, Dartmouth College; Wayne Presby

PUBLIC COMMENTS NOT RELATED TO AGENDA ITEMS

None

APPOINTMENT OF ALTERNATES

None

APPROVAL OF MINUTES 7
Ed Mellett made a motion to approve the minutes of July 21, 2021. Tom McCue seconded

the motion. There was no further discussion. The motion passed 5-0.
| NEW BUSINESS

a. Design review application of David and Carol Chase for a minor subdivision of Parcel WL
0220-013 at 3433 Dam Rd - NH 16 and Dead Diamond Road in Wentworth Location

Carol and Ron Chase presented their preliminary plan for a two-lot subdivision. The new lot would
have frontage on both Dead Diamond Rd. and NH 16. The remaining lot already has a building and
driveway on NH 16. Tara Bamford reviewed her understanding of the questions for the Board based
on her conversations with Carol and Ron, including whether or not access/frontage for the new lot
on Dead Diamond Rd. would comply with the Zoning Ordinance frontage requirements, and
whether or not the application will need to provide soils/perc test information or might they be able
to obtain an approval from the Board conditioned on state subdivision approval. The applicants
mentioned earlier accesses including a logging road off of NH 16 and an old driveway on Dead
Diamond Rd. Ed Mellett noted that they will need the soils information and perc test for their state
subdivision approval.

Kevin Evans, Director of Woodland Operations for Dartmouth College, reported that he reviewed
the deeds for Dead Diamond Rd. back to 1807 and did not find any rights given to any others to use
the road. It was agreed that this makes the question of access on Dead Diamond Rd. moot.

Chairman Scarinza went through the list of application requirements with the Chases and advised
them on what the Board would expect to see added for a final plan, including:

-perc test, test pit, seasonal high water info and location on map

-soil types

-wetlands if any

-contours

-proposed driveway location



He advised the applicant to consult with NHDOT about the proposed driveway location before
submitting a plan showing it.

Chairman Scarinza advised the Chases that the approval can happen in one meeting if the plan is
complete, and that several other required items can be considered as conditions of approval rather
than needed prior to consideration by the Board:

-documentation of permit from NHDOT or grandfathering for existing driveway on NH 16
-driveway permit from NHDOT on NH16 for new lot

-state subdivision approval from NHDES

The need for a building permit and septic design later prior to any construction on the new lot was
confirmed. The applicants were advised to check with Tara Bamford if they have questions and
informed that she will be reviewing the plan for the Board. Also advised to check with Linda Harris
to make sure the abutters list is still current when they submit their final application.

b. Mount Washington Railway Company- Waumbek Station Conceptual Consultations

1. Waumbeck Station lean-tos - proposed increase in length of platform

Wayne Presby explained that the Board had granted him site plan approval for a 20" x 90" platform with
3 lean-tos. He would like to revise the size of the platform to be 18' x 120'. This would comply with the
zoning and not need a variance. The consensus of the Board was that this change will not require an
amendment to the site plan approval.

2. Waumbeck Station lean-tos - proposed increase in width of platform

Mr. Presby explained that in the future he may want to apply to the ZBA for a variance to the setback to
widen the platforms to 28'. They would then be 15' from the lot line rather than the required 25'. He
explained that this would leave sufficient space for rescue vehicles to pass. The consensus of the Board
was that this change will not require an amendment to the site plan approval, but that updated plans
should be provided for the file.

3. Winter season Snowcat tours/Snowcat Skiing

Mr. Presby is interested in seeing if there is a market for Snowcat tours and Snowcat skiing and is
seeking input on what the Board would be looking for in a site plan application. The Snowcat will also
be used for assisting with rescues and in case the train breaks down. He said it would be going up to
about Skyline at about 5,100". He explained that the Snowcat holds ten passengers and his plan this
winter would be to offer a daily fee for as many trips as they can get in, meaning there will not be more
than 10 people per day. Other activities will continue such as the train to Waumbek, snowshoeing, back
country skiing, and some people skiing down from the train. He said the trail next to the track is easy
and rolling.

Chairman Scarinza advised Mr. Presby to provide:

-a narrative with trips per day and number or skiers

-parking plan to show there is adequate room for the additional use
-any other infrastructure involved

Mr. Presby will have Earl Duval work with Tara Bamford to prepare the application.

OLD BUSINESS
None



RATIFICATION OF ZONING PERMITS

517 | Beske/Green 'W. Location 26'x30' cabin; 11'x4' pump house; 8' x8' side
deck
518 | Thomas Bushey ) Odell | Replacement of existing 127 x 6’1%” porch

Chairman Scarinza explained that the first one is a 50 ft wide lot where they can't fit a septic
system and NHDES approved a 2,000 gallon holding tank for seasonal use.

A motion was made by Scott Rineer, seconded by Tom McCue to ratify both zoning permits.
The motion was approved 5-0.

There was discussion of looking at sections 8.04 and 8.05 in the Zoning Ordinance in the
future to see if an amendment should be recommended to address further limiting the
expansion of some buildings on nonconforming lots, so camps remain camps for example.
Ms. Bamford was asked to look at the Ordinance and think about language for addressing
more intensive use of a lot.

TIME AND DATE OF NEXT MEETING

The next scheduled meeting was scheduled for October 6 to review the site plan application
received by AVRRDD for new flares and a mechanical building at the Mt Carberry landfill. Ms.
Bamford was asked to coordinate with Linda Harris on a location and notice. .

ADJOURNMENT

The meeting was adjourned at 7:31 p.m.

Respectfully submitted,
Tara Bamford
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1939 by and betuesn Houns ¥ashington Raliway Company and Hount Vashins%m club,nc.,
shich deed 48 rucordsd In the Cocs County nsszstzv of, Daals in Volume 306,3% Paga 10,
thas 2 portlm of Bregption #2 ina pmum fo&endsmt:on filaa in U3 A.vs.cnsaay
28l ¥ Tunber cc., et als,

dated Octovar 18,1915, and z'ucsrded In said Reglstny in Volume 176, at Page 87.

oRicT 3T

A ¢eriain tract oz parcel of Jand,wlth tha buildings therson,situated in sald
Tuompson & Weserve tmhaae, in 5aid Cotmiy and Btata,hmded = deaaz-rs:ed as Lollowss

Begmrms ava #pruce post 885 In ‘s mownd of s%onaz on thc southerly elde of
the right of way of the Mount Washington Fallway Company ot the southyastarly somen
of the wWithin desirited premissse thenoe NI1°49'H,thwes bundrad elghty-tus and e
gantir{38a, 1}i'e'et seread sald righd ©f way to & epTucy posh aet in s mound of SHoNe3 on
the Sowth Dawk of thefammmocsus Riverjshenta m‘lls‘tl,ﬁ:irw—nna(al)taat,mre or lega,
to the csmiar oi‘ s23d Rivsy;thance sasterly, northaaatarl: and southgastarly by the
géntaths #a18 River to & point 8% tndntersestlen of the southerly IIna of said,hight
of uay,vhith point 1s the northeast ao;naqlor Teget I desoribed abovejtiends In & genersl
westarly and southsestérl-: divection almg Sald southerly itne of sald pight of wey %o %

1

the point of beginning,
Being & portlen of Exception #2 in 8aid Pevitlen for csmdemtion rafarred to
abova.
* JRACE ITT
A dertaln traot or pareel of lendwitk thepuildings, raiiveed tracks,trestles,
¥ater tanks,and &ppurtenances thaveom,hounded and desaribed as Lollowss
_ Astalp of nnéjninety-nine(gs)reqt in width extending Lfvom the sasterly edge
of the premisas deseribsd abave as Trasts X and}tl &% the bess of Hount ?eahinstun &0
the northeily adse o:" the granber at the sSummlé of MHeunt E‘uhinston,whioh traet in
referved to a8 the “right of vay® of the Cog Rallway,

LN

-

Memning and intendsing o convey the sdgs prokises deseribed in €8ed of David
Pingree, b aldso Yeunt Yashingkon Fallvey Compeny dated Apsdl 30,1894, 804 recorded 1n
sa1d Reglstry of Desds in Voluma €3 mb Bags 310,%e uhidh daad xei"ar.ence 18 mads fora %
moTa pavhieulal desexiption, Also eonveylng the »lght tv uso and ecoupy land adfacant
to Bald "yight of way'for thepurposes vf ocllssting dater a8 conveyed in the sforgsald
dead fromlnavid'l’in.zree, a% gls, Baing the san;e premﬁas aeScrlbeé a3 Exaeprion #3 in
8ald Petlilon for Condsmnation, ' . . %

'A11 of the brects deserited above are haredy conveyed aubjlest bo ail remuricviens
condltions,1iens, reservations and encumbrances of yecord and subject vo =nd with fue -
tmnofis of allxights, privilszes and sasements inurdng therets,

2a4d bracte aze vonvayed bo the grambes subjeot 6o Rli mel estabs taxas fur
the year 1962 which the grantes by ascapbense of Thid decd asewmes and sgreds to gy,

cmn > .



pren

PN Y S s g

)

% as ’ .

-Reserving to ths gvander,ite agents and servents,= ®ight of way for tmvel by
Boter vehtele br an foot over and JoTUSS the VAthin desribed gracts of landfor aasess
to the granter's premisss a¥ the Swmlf uf Mount Washdngton. 8afd right of uéy is %o rum
sith the 1and of ths granfor at the Sumlt of Mowm?® Hashingtan, whidh land 14 wowe
yartioularly Gescribed in dsed of Mount Vashingbon Summit Kouse,¥ne,,to the grentor dated
Novanhez 16,1962 and o be recorded hezeniih, '

N UITNESS VHEREOF,the 5aid Frusteds of Tartuouth Cudlege hus eaussd ihis desd
o he slgned by its Quly auéhomed of$LesT enud Yo b9 Banled wlth 1ta corporule Sesl,
thts 20th day ©f Mavembar,1962. .

In thd pressnse ofs . FAUSTRES OF DARTOVTH COLLRGR

By Jchn Bk
Pal P, Young Frorzurar {Colrege Sea1)
STUTE OF NS HAMPSHIRS,C00S,E3, " Novembar 20,1962

Befoxe me,the undersizned offiser,personally appaared John F,Medk,whe
xchnovledged himsslf to by the Treasurer of the ﬂ.‘mataes of nartmn‘:h csncss,and that
heas such Treasurer,being altherized so to do,oxequisd the taregni.ns inatrument for the
parpeses theradin coutained,‘n: slgning the‘hm of tha curpcratinn.

' zaul By Youn,
Juatisq ¢ the Pegse.

_Rateived xov.zr,n-oz Ay 1962
Eramineg d K

' = ‘ - Right of
(v.s S BB 0) . BT oF WY - v
. Trustess of Part-
Tha 'xmstaes. of Darimouth Collega,n corporatlon duly existing undar tha lawa mouth Cgllege
of the Stats of Nev Hampshire and having 15 piineipsl place ©F businaEa in sanov'ar,%mky to

of Gzarton.state of ¥ew Hampshire,for comsidezetion paid,srants to P’axahﬁela,lncq -3 wrehfiald,Inc,
Hew Fampshire eorporatlen having its pz'incipal miacs o businsss o the sumit of Hount
¥azhington in Sarzant's Purci:asa,cvtmw of ¢¢cs,3§e.ts of New Hampshirs,its suovsessors
and asaigne,the pergetual right and essement to oparata & ratlroed on the folleuing
promings of The grantor near the swmmit of Hound Haah:!mztcn.in Sarsent's x’urchase,ccunty
of Coos,Stata of Hed Ha.mpahizez
{1} & stxip of 184 ninsty-nine(99)fest in uidth,the external bowndavisa of
ridch are Torty-nine and one-half(49.5)fest froo the center oug of the Houmk waahington
Cog Radlvsed 28 mou located and oonstimcbed,shich strp extends from the northerly ne
of thdoarce) desoribed s Tract IIT 4n deed frem Hount Hashingten Sumds House,Ind, 50
the Trustees of Darvtmouth Cullegd,in & southerly snd nosteTly dizsetion mervss sald
trast and fract IT in sald deed vo tha southerly lime of 'ché.ﬁthin dascribed pramiseds -
¥hich 1ine 15 Tormed by 2 1dus drawm parallel Yo mnd Tifty (5o}reet eastazly of the
sa3borly siae of ths Hount Washington Swmmll Houss,ubleh 1na is exbonded southersy sn
the same bearing bo fomm the southexly line of the ulthiy dederlbed pyeminsa,
{2) Alzo & s%mdp of land FITtY(30]0edt dn vidth,the external boundarles of
uhich aYS tuenty-fiveteﬁ)s;eat $Tom the ¢ontay cos of the Nowm$ ¥ashington Cog Fallvoed
23 noy locatad end eonstructed, extanding £rom Xbs sau’c&iarly ne of the paves) desoribed
-above &5 Trach I to the terminuz of #ald Cog Rallrcad &s hoy construcked on tha summit
©f Mount Hashingten.
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