
                                                                                                       March 21st, 2022

Supervisor Ibarguen,
                                         I request that you produce a current legal interpretation of the Nash Stream 
State Forest conservation easement that supports the USFS’s position that ATVs are an allowed use.

I request that you produce a current legal interpretation of the easement that supports USFS/Attorney 
Erl’s assertion that the multiple use provision of the deed, paragraph II. C. 4 permits ATV use in Nash 
Stream State Forest.

I request that you produce a current legal interpretation of the easement that supports USFS/Attorney 
Erl’s assertion that the public access provisions of the deed, paragraph II F.1. & 2. mean the State can 
allow ATVs in Nash Stream State Forest.

I request that you produce legal definitions of ‘trail’ and ‘road’ that support your assertion that the ATV 
travelways in Nash Stream State Forest are trails, not roads.

     Your letter stated “It has been the Forest Service’s longstanding position that, under the terms of the 
conservation easement, the State of New Hampshire reserves the discretion to ban, authorize, or 
regulate ATV trails within the conservation easement area.”

On March 15, 2021 I submitted a FOIA to the USFS for documents responsive to USFS involvement 
with the four OHRV trails in Nash Stream State Forest. USFS found only t  wo documents   responsive to 
this request; the Erl document, (its contents were redacted), and another page signed by John V., also 
redacted. 

I request that USFS produce any documents that indicate it had any involvement in Nash Stream after 
2001; documents that would support a “longstanding position” rather than an uninformed decision 
followed by 20 years of USFS averting its gaze from its “affirmative right to manage any resource or 
land use acquired by this easement which is not reserved by the State.”

Supervisor Wagner’s permitting of Northern Pass, and the relentless logging and clear-cutting of White 
Mountain National Forest have made it clear to many people in the state that Forest Service policy is 
driven by political influence rather than science. It is unfortunate that the Forest Service is formalizing 
its acceptance of illegal recreational ATV use on lands it oversees, especially now, in our accelerating 
Climate Emergency.

       You are incorrect in your implication that the ATV roads in Nash Stream State Forest are trails, 
thus not covered under II C.2. 

In 2001 DRED/DFL solicited the Forest Service’s opinion on whether the Nash Stream conservation 
easement permitted ATVs in Nash Stream.

                           

https://nhconservation.org/lib/exe/fetch.php?media=ngo:foia_nash_stream_and_firstnet.pdf
https://nhconservation.org/lib/exe/fetch.php?media=ngo:2021-fs-r9-03823-f_pastoriza_final.pdf
https://nhconservation.org/lib/exe/fetch.php?media=ngo:2021-fs-r9-03823-f_pastoriza_redacted_release.pdf


When solicited by DRED for an opinion on whether the 
Nash Stream S.F. easement allowed ATV use, Tom Wagner, 
then Supervisor of WMNF, raised the issue of through 
roads. He wrote:

“II. Use of the Easement Area

Under C.1, the State has expressly reserved public 
recreation uses in order to construct, operate and maintain 
campsite, trails, internal access roads, picnic roads, boat 
launches, trailhead parking areas, visitors center and 
ranger station. The reserved right specifically highlights 
cross country ski trails and snowmobile trails, but based on 
the way it is written it does not appear to preclude other 
kinds of trails such as hiking and ATV trails or internal 
access roads.

Under C.2, the conservation easement discusses public 
roads and public utilities and requires prior written approval 
of the Forest Service for the installation, operation and 
maintenance of these facilities. In the case of this 
instrument “public roads” does not include internal access 
roads and Forest Service Involvement would only be 
required on roads that provide “through travel.” I see 

nothing in this provision that would preclude the State from considering internal access roads for ATV 
use.”

Though he may not have been aware that ATV “trails”
would become, or be built, as roads, Supervisor Wagner
understood that existing roads in Nash Stream might be
approved for ATV use (as they were.) There is no evidence
that DRED, which was dedicated to promoting ATV use in
Nash Stream S.F. provided him with the locations of the
proposed ATV “trails.” 

In 2017 DNCR asked the Council on Resources and
Economic Development for permission to fix West Side 
Road:

“The West Side Road is a gravel forest management
road, which runs south to north on the west side of Nash
Stream. The road was already in existence when the State
of New Hampshire acquired the property. The road is approximately 4 miles long...”
 
In 2014, Nash Stream Forest Citizens’ Committee minutes stated “The West Side Road is under 
construction to fix water bars to control run-off on the ATV trail.”

In 2018 DNCR Commission Sarah Stewart described the West Side ATV Road as a road and a trail 
interchangeably:

West Side Road, BOT photo, 2016

Snowmobile Trail 2021



“Nash Stream Forest was acquired in 1988 using Land and Conservation Investment Program (LCIP) 
funds and as such CORD has management oversight in certain activities that occur on the property. 
The DNCR is bringing this project to you for review and input because this road is also an ATV trail 
within Nash Stream Forest. The West Side Road was formally designated as an ATV trail in the 
forest in March of 2007...

It is of utmost importance to the agency to be able to perform this road relocation work this fall, to 
avoid having the trail closed during the snowmobile season.

The DNCR proposes the following:
       
       1- reroute approximately 500’ of West Side Road. Route will be cut, stumped and built as a
gravel road with a travel way of 12’ wide and appropriate ditch lines (total finished width of 20’)
      
       2- Remove current road bed within ravine, down to and including removal of steel boiler
culverts. Ravine will be stabilized, seeded and mulched. Erosion control, as noted in Best 
Management Practices (BMP) manual.
       
        3- all use of existing road, at this location, will cease and West Side Road will formally be noted 
in its new location.” (emphasis added)

 When USFS’s opinion on the easement was solicited by DRED in 2001, USFS classified roads within 
National Forest System that were planned or managed for motor vehicle access as Roads:

“The definition of “Road” in the glossary of the DEIS defines “Classified Roads” as “roads within 
National Forest System lands planned or managed for motor vehicle access including state roads, 
county roads, private roads, permitted roads, and Forest Service roads (36 CFR.212.1).  2000

       
       The first Kelsey Notch ATV Road count, in 2021, on Corridor B, registered 12,293 ATVs over a 4 
½ month season. 

The high traffic volume and the type and amount of maintenance performed also indicates that these 
trails are roads:

In 2016, North Country ATV Club spent some portion of their $47,963 grant from DNCR to “Restore 
drainage and water diversion to trail, add gravel” to the Bordeau Road in Nash Stream S.F. to reinforce 
it for ATV use. Other maintenance funded by that grant include ‘add gravel’, ‘remove stumps and very 
large rocks’, ‘cover ledge’, ‘widen trail,’ remove large rocks’, ‘cover ledge’, ‘widen trail.’

The Board of Trails 2021 report to CORD on Kelsey Notch Trail/Road stated:

     “2017- trail surface was layered with gravel... additional culverts were installed in the existing road.
The trail/road were graded in the fall…

     2018 - the trail/road were graded and rock raked... 88 hours of excavator work was performed to
reshape the trails surface and improve the ditch lines, and an additional 40 loads of gravel were 
spread over a 5 day period.

  2019 -20 hours of grading and rock raking were performed on the trail/road. A magnetic trail counter
was installed on the trail between July and October and it recorded 2400 vehicles passing over it…

https://books.google.com/books?id=4CjxAAAAMAAJ&pg=PA399&dq=usfs+snowmobile+definition+2000&hl=en&newbks=1&newbks_redir=0&sa=X&ved=2ahUKEwjukYXI3cf2AhVCFjQIHcmdCT4Q6AF6BAgGEAI#v=onepage&q=usfs%20snowmobile%20definition%202000&f=false


    2020- 5 bridges were rebuilt... The trail is planned for annual grading in the fall of 2020.”   p. 27 

                     
                  
              (Kelsey Notch ATV Road. Division of Forest and Lands files, 2016)

      

https://www.nh.gov/osi/planning/programs/cord/meetings/documents/kelsey-notch-comments.pdf


       
      
In the fall of
2017, 105 loads
of gravel and
fill (12 cubic
yards per load),
at a cost of
$22,000., were
trucked in to
replace the
gravel and soil
that had been
blown off the 
Kelsey Notch
Road by ATVs. 

In 2019 nine
loads of gravel
($900.00) were
spread in
Kelsey Notch.

                                                (Board of Trails map of proposed Kelsey Notch ATV Roads)

The ATV “trails” in Nash Stream are roads. The intermittent use of the word ‘trail’ to describe the ATV 
roads in Nash Stream State Forest is colloquial; not a technical, legal or accurate term. 

Supervisor Wagner understood that existing roads in Nash Stream might be approved for ATV use (as 
they were.) There is no evidence that DRED, which was dedicated to promoting ATV use in Nash 
Stream State Forest, provided Supervisor Wagner or Attorney Erl with the locations of the proposed 
ATV “trails.” 

At the next Nash Stream Advisory Committee meeting after receipt of the Wagner and Erl letters (Feb. 
2002), the ATV Study Subcommittee reported: “Initially 2 trails were under consideration, a connecting 
trail, “West Side Trail” and a larger, self-contained interior trail. The committee felt it was premature to 
consider the interior trail and concentrated on the connecting trail.” Discussion then pivoted to discuss 
and approve the Westside and Bordeau connecting “trails”. The State did not inform the USFS of this 
change and the "uninvolved" Forest Service seems not to mind two decades later. There is no evidence 
that DNCR provided USFS with any information about the construction of the Kesley Notch ATV 
roads. 

DNCR ignored the through-road restriction in siting all four of these roads.

The ATVs through roads in Nash Stream State Forest require explicit USFS permission.

https://indepthnh.org/2021/11/15/op-ed-a-distillation-of-kris-pastorizas-requests-for-agency-documents-pertaining-to-atvs-in-nash-stream-role-of-public-lands/
https://nhconservation.org/lib/exe/fetch.php?media=2002_2.12_nsfcc_2-13-2002.pdf


Supervisor Wagner solicited a legal opinion on the Nash Stream conservation easement from Alan 
Gene Erl, legal counsel for USFS. Erl was silent on the through road vs. internal road distinction in the 
easement deed. 

Both Supervisor Wagner and Attorney Erl failed to understand that ATVs were not a reserved use, and 
were thus prohibited by the terms of the Nash Stream easement.

       
 Attorney Erl appears confused in his letter, which fails to cite any laws, definitions or precedents.   

He ignored, or was ignorant of, the fact that ATVs were banned on the Nash Stream before, during, and
after the negotiation of the 1989 Easement and in the 1995 Management Plan which stated: “The use of
all-terrain vehicles (ATVs) and trail bikes is prohibited. Snowmobiles are limited to areas or trails 
established for their use.” (p. 129)  “Recreation management will emphasize low-impact, 
carry-in/carry-out dispersed use.” (p. 63) 

 His wording on snowmobile trails appears to be an error, his interpretations of section II. F. and section
II. C. 4 are questionable, and he found it necessary to qualify almost every opinion he ventured; 
“indicates”, “reasonable interpretation”, ‘ seems distinctly relevant”, “seems broad enough”, 
“discretionary regulatory authority”; all in less than one page of text.

He wrote: “The mention of snowmobile trails as a subset of trails indicates that motorized use is 
permitted. Thus, because both accommodate motorized vehicles, a reasonable interpretation would be 
that snowmobile trails being of the same kind, class or nature as ATV trails could be regulated by the 
State.”

This statement by Attorney Erl makes no sense. 

      1. What was at issue was the right of the State to permit ATV trails, not snowmobile trails (does Erl 
mean all snowmobile trails, or only those of the “same kind, class or nature as ATV trails”?)

      2. Is this text in error? Did Erl intend to write “a reasonable interpretation would be that ATV trails 
being of the same kind, class or nature as snowmobile trails could be regulated by the State? In which 
case, the fact that ATV trails are not “of the same kind, class or nature as snowmobile trails” would 
preclude them. Since there is no way to know Attorney Erl’s intent, USFS needs to provide a current 
legal document in support of its claim that ATVs are snowmobiles.

      3. The right of the State to build snowmobile trails does not mean that other motorized use is 
permitted.

       Is USFS prepared to defend its position that II F.1. & 2. mean the State can allow ATVs Nash 
Stream State Forest?

II “F.   Access.

1. The State and its assigns shall assure the public access to and use of the easement area.

2. The State and its assigns may reasonably restrict and regulate access and use in order to 
provide for public safety and prudent resource utilization and protection.”

https://www.nh.gov/nhdfl/documents/complete-book-nash-stream-book-part-1.pdf
https://indepthnh.org/2021/11/15/op-ed-a-distillation-of-kris-pastorizas-requests-for-agency-documents-pertaining-to-atvs-in-nash-stream-role-of-public-lands/


      Is USFS prepared to defend its position that Paragraph II C. 4. allows the State to permit ATVs in 
Nash Stream State Forest?

Allowed use expressly reserved by the state: “4.  Natural Resources Management.  Management for
multiple use consistent with the purposes and provision of this instrument, including watershed, 
fish and wildlife, recreation, scenic, education and research, timber management...resources…

For purposes of this conveyance, multiple uses means the harmonious and coordinated 
management of the various resources, each with the other, without impairment of the 
productivity of the land, with consideration being given to the relative values of the various 
resources, and not necessarily the combination of uses that will give the greatest dollar return or 
the greatest unit output.”

In 1994 DRED’s produced a Nash Stream Overview pamphlet to educate the public on this new and 
remote State Forest:

In 1996 DRED wrote to Fish and Game stating that ATVs were not allowed on certain rail trails 
because these trails “cannot be used for motorized recreation with the exception of snowmobiles.

In 1997 DRED began allowing ATVs on all rail trails in the winter, without controlling summer use.

In early 2007 FHWA was informed (by Andrew Walters, of ATV Watch) that DRED and DOT were not 
in compliance with FHWA law regarding motorized use of certain rail trails in New Hampshire. FHWA
wrote to New Hampshire DOT:

“Federal transportation law does not define “snowmobile,” nor does the Uniform Vehicle Code. Therefore, the 
State may define “snowmobile.” FHWA does not challenge the described NHDOT and DOT definition of 
wheeled ATVs as “snow traveling vehicles.” However, absent a State law or regulation defining a 
“snowmobiles” as including any snow traveling vehicle, FHWA must consider a commonly understood 
definition of snowmobile, such as those of other Federal agencies or industry.

https://nhconservation.org/lib/exe/fetch.php?media=snow:fhwa_to_dot_2.jpg
https://nhconservation.org/lib/exe/fetch.php?media=snow:fhwa_to_dot.jpg
https://nhconservation.org/lib/exe/fetch.php?media=snow:1996-3-21_dred_to_nhf_g_no_ohrvs_on_keene_rail_trail.pdf
https://nhconservation.org/lib/exe/fetch.php?media=nashmanagement:nash_stream_forest_overview_1994_1_.pdf


The USDA Forest Service defines an “over-snow vehicle” in 36 CFR 212.1 as a “motor vehicle that is designed 
for use over snow and that runs on a track and/or a ski or skis, while in use over snow.” This regulation does 
not define “snowmobile.” But an ATV that does not run on tracks or tracks and/or skis does not meet the 
Forest Service’s definition of “over-snow vehicle.”

The National Park Service defines a snowmobile in 36 C.F.R. 1.4 as “Snowmobile means a self-propelled 
vehicle intended for travel primarily on snow, having a curb weight of not more than 1000 pounds (450 kg), 
driven by a track or tracks in contact with the snow, and steered by ski or skis in contact with the snow.” An 
ATV does not meet this definition.

The International Association of Snowmobile Manufacturers (ISMA) defines a snowmobile as: “Snowmobile – 
A self-propelled vehicle intended for off-road travel primarily on snow, having a curb weight of not more than 
453.59 kg (1,000 lb); driven by track or tracks in contact with snow; and steered by a ski or skis in contact with
the snow.” An ATV does not meet this definition.

Based on documentation FHWA has seen so far, it would appear under New Hampshire policy (“No person 
shall operate an OHRV, other than an ATV, trail bike or snowmobile on a bureau snowmobile trail.”) that an 
ATV is considered a distinct vehicle from a snowmobile, and, therefore, does not meet the State’s definition of 
“snowmobile.”   

FHWA stated that ATVs did not meet the USFS definition of an over-snow-vehicle, the USFS term for 
the class of vehicles which included snowmobiles but not un-tracked ATVs.

Neither NH DOT nor DRED were able to provide a legal State definition of snowmobile that stated 
that ATVs were snowmobiles. DRED disputed, then three months later, admitted the legitimacy of  
FHWA’s interpretation of New Hampshire law and ceased its ten year practice of allowing ATVS on 
rail trails that permitted only snowmobiles. 

From 2007 to the present DRED (now DNCR) withheld from USFS its knowledge that according to 
state and federal law ATVs were not snowmobiles and that ATV access to Nash Stream State Forest 
must be closed.

 At a 2015 meeting, the Nash Stream Citizens’s Committee discussed ATV use in the Forest:

“Wink Lees questioned how the conservation easement is overseen by the U.S. Forest Service and if 
ATV’s should be allowed by what’s written in it. Maggie [Machinist, DF&L] explained that the Forest 
Service is not very involved.” 

https://nhconservation.org/lib/exe/fetch.php?media=nsfcc_5-21-15.pdf
https://nhconservation.org/lib/exe/fetch.php?media=snow:bot_does_not_concur_with_fhwa_re_snowmobile_def.jpg
https://nhconservation.org/lib/exe/fetch.php?media=snow:bot_concurs_with_fhwa_re_snowmobile_def.jpg
https://www.snowmobileinfo.org/snowmobile-access-docs/Implementation-Guidance-USFS-OSVtravel-rule.pdf


                        

                                        Gadwah Notch Trail, Cohos Trail, Nash Stream State Forest

                           

                               Kelsey Notch ATV “Trail”, Nash Stream State Forest, BOT files, 2016

Kris Pastoriza

Easton, N.H.

krispastoriza@gmail.com

mailto:krispastoriza@gmail.co
https://boxingthenet.blogspot.com/2019/09/nh-cohos-trail-nash-stream-rd-to-kelsey.html




 
6:00pm  Phil Bryce welcomes the committee members and hands the meeting over to 
Fred King, the chairman.   
 
Fred King calls the meeting to order 
 
The minutes from the March meeting were approved.   
 
Fred King explains that the main purpose of this particular meeting is to discuss the ATV 
trail and make a decision on the status.   
 
Forest Management within Nash Stream- 

Dave Falkenham discussed timbersales that have been completed since the last 
meeting.   

 
Maggie Machinist gives a quick presentation on the upcoming timbersale in 
Compartment 10  for the Winter of 2007/2008. 

 
Fred starts the discussion of the ATV trail,  saying that it has been in operation since 
November 2002 with a 3 year test period.    

 
Phil Bryce reviews the summary of findings about the ATV trail.  (handout) 
5 Studies were conducted within the pilot period to monitor conditions and aid in 
decision making.   
 
1-  Carol Foss gives a presentation on the bird study that was conducted.  According to 
this study ATV’s seemed to have little effect on birds.   This study provided good 
baseline information for future surveys for monitoring or if conditions change or usage 
change.   
 
2-  Phil Bryce gives a summary of the mammal study.  The results seem to be 
inconclusive, there were many problems with the study.    
 
3-  Chris Gamache  shares the findings from the noise study.  Overall,  if ATV’s stay 
below 25 mph the sound doesn’t register on the noise meter.   The greater number of 
ATV’s, obviously increases the noise.   
 
Dave Goulet inquires if Fish and Game has decibel meters,  and Chris responds yes.   
 
4-  Chris Gamache reviews the results from the Macro-Invertebrate study.   Currently 
there is no written report, but it will be completed soon.  Summary shows that there was 
no negative impact and no change over the course of the 2 year study.   
 
5-  Chris Gamache also reviews the results from the Turbidity study.  The written report 
is not completed yet, but no adverse effects were shown.   
 



Dave Falkenham discusses the road and trail maintenance issues.   
    -The West Side Road went from a winter road to a 4 season road.   

- The road needs to be graded at least every two years to keep the crown in the          
road and minimize erosion.   
-Mud flap water bars also need to be cleaned out and maintained.   
-Someone needs to be definitively in charge and responsible for maintenance. 
 

Chris Gamache said that in the original agreement maintenance wasn’t addressed. 
 
Fred King inquires about funding for the trail from the Trails Bureau.  Chris Gamache 
responds that there is funding, but it is tight.   
 
Dave Goulet and Ted Burns both agree that a user group needs to be responsible for the 
trail.   
 
Bill Carpenter reviews the contents of the MOA. (handout)  Bill thinks the agreement 
should be continued and possibly enhanced in the future.   
 
The committee reviews the draft recommendation.  (handout)  
 
Fred King proposed entering into another 3 year agreement, in which the club will be 
responsible for maintenance.   
 
Phil Bryce recommends having a 30 day public comment period. 
 
Ted Burns inquires into the 3 year agreement, and questions why the club needs another 
agreement, he would like to see the trail system become permanent in Nash Stream.   
 
Bill Carpenter replied,  saying that MOU’s are used all over the state with other ATV 
clubs and are becoming more common.   
 
Phil Bryce stressed that the state can’t permit a trail in perpetuity, especially a property 
like Nash Stream. 
 - the Forest Service has an easement 
 - there is an advisory team 
 - Overall, more scrutiny associated with the property.    
 
Fred King points out within the easement wording that prohibits agreements longer than 
5 years.   
 
Bill Carpenter adds that contracts longer than 3 years have to have G&C approval, and go 
through a process, which they would like to avoid.     
 
Wink Lees stresses the importance of monitoring wildlife in the future.   
 
Mary Sloate wants the word “thresholds” in part 1B to be defined. 



 
John Lanier agrees that needs to be addressed in the future, after appropriate research has 
been conducted.   
 
The floor is opened up to the public.   
 
Edith Tucker wants to work into the agreement numbers of ATV’s on the property.   She 
feels that the public has been waiting to find the results of this study to see how often the 
trail is used.  She would like to see usage monitored, to get a better idea on the number of 
recreators on the trail.    
 
Dave Goulet motions to move forward with the 3 year agreement. 
 
Ted Burns seconds the motion.   
 
There will be a 30 day public comment period.   
 
Fred King adjourns the meeting at 8:10 
 
 































 

 

 

 

 

September 11, 2018 

Jared Chicoine, Director (CORD Chair) 
Office of Strategic Initiatives 
Johnson Hall 
107 Pleasant Street 
Concord, NH 03301 
 
Dear Director Chicoine; 

The Department of Natural and Cultural Resources (DNCR) is seeking support from CORD for the 
agencies plan to reroute approximately 500 lineal feet of the West Side Road, in the Nash Stream Forest.   
 
The West Side Road is a gravel forest management road, which runs south to north on the west side of 
Nash Stream.  The road was already in existence when the State of New Hampshire acquired the 
property.  The road is approximately 4 miles long and the reroute location is approximately 1.25 miles 
north of the intersection with the Nash Stream Road.   Prior to state ownership the road was created 
and used for forest management activities. Since state ownership no timber sales or trucking have 
occurred on this section of road to this point, and the primary use has been as a designated snowmobile 
trail (Corridor 7) and a designated OHRV trail.   This section of road has had several infrastructure 
failures in the past and has had to be repaired on 2 other occasions.   The road at this proposed reroute 
location is a section of fill that spans a small, steep ravine.   The existing culvert under the road is several 
sections of 8’ diameter steel boiler laid next to each other.  The ravine provides drainage to a relatively 
small area of the forest and does not have flowing water except for spring snow melt and rain events.   
 
The culverts, installed prior to State acquisition, have slowly been failing and the steep banks of the road 
have had erosion issues for many years.  Continued use of the road during the summer season has 
caused some increased erosion during rain events; however the road at this location was not sited 
correctly and will continue to cause erosion and management issues.  The site of the surface erosion is 
at the base of a lengthy downhill section of road.  The DNCR is proposing to relocate the gravel road 
approximately 200’ west of the current road location.  The relocation will get the road out of the steep 
ravine and site the road on more level terrain, in a location that will be more stable and manageable in 
the future.   The increased occurrence of abnormally dry summer months, followed by heavier rain 
events is contributing to this issue.   
 
Nash Stream Forest was acquired in 1988 using Land and Conservation Investment Program (LCIP) funds 
and as such CORD has management oversight in certain activities that occur on the property.  The DNCR 
is bringing this project to you for review and input because this road is also an ATV trail within Nash 



Stream Forest.  The West Side Road was formally designated as an ATV trail in the forest in March of 
2007, after a 5 year pilot project and legislative study committee was established for this ATV trail.  The 
trail had 5 years of environmental study as well as being noted in legislation from 2002 (see attached 
summary letter from George Bald, DRED Commissioner 2007).  The trail is designated as an approved 
ATV trail in the current Nash Stream Forest Management Plan, which CORD approved this past year.   
 
It is of utmost importance to the agency to be able to perform this road relocation work this fall, to 
avoid having the trail closed during the snowmobile season.    
The DNCR proposes the following:  

1-reroute approximately 500’ of West Side Road.  Route will be cut, stumped and built as a 
gravel road with a travel way of 12’ wide and appropriate ditch lines (total finished width of 20’) 

2-Remove current road bed within ravine, down to and including removal of steel boiler 
culverts.  Ravine will be stabilized, seeded and mulched.   Erosion control, as noted in Best Management 
Practices (BMP) manual.   

3-all use of existing road, at this location, will cease and West Side Road will formally be noted in 
new location.   
 
The proposal will not require any changes to the Nash Stream Forest Management Plan.  Normally the 
reroute of a forest management road with exclusive use for forest management activities, or 
snowmobile trail construction, would not necessitate a CORD review, however in light of CORD’s recent 
findings in regards to ATV use at Nash Stream the agency felt it would be appropriate to bring this 
project before CORD for their input and support.   
 
Sincerely, 
 
 
 
Sarah L. Stewart 
Commissioner 



Nash Stream Citizens Advisory Committee Meeting 

May 21, 2015 Lancaster, N.H. 6:03 P.M. – 8:33 P.M. 

 

Nash Stream Citizens Advisory Committee (NSFCC) 

 

NSFCC members present: 

Tom Bushey, Steve Sabre, Albert Cloutier, Norman Cloutier, Bill Noons, Mike Lynch, Ted Burns, 
Kevin Evans, Wink Lees, John Lanier, Mike Waddell 

 

NSFCC members not present: 

Rebecca Brown 

Staff members present: 

Maggie Machinist, Todd Caron, Brad Simpkins, Ken Desmarais, Clint Savage, John Accardi, 
Jeffrey Rose, Andrew Zboray, Bill Carpenter 

 

Agenda Items: 

1. Introductions – Chairman John Lanier explained to the crowd that the meeting was not 
the public comment period yet and was a working meeting to go over the draft of the 
Nash Stream Forest Management Plan.  He also explained that there would be a time 
for them to comment at the end of the meeting and eventually when the plan has been 
finished there would be an opportunity to comment on it.   

2. Road Activities - Maggie Machinist gave a brief explanation of the opening of the gate 
on Friday morning May 22.  She explained that the 14 ½ (Trio Ponds) Road was originally 
supposed to remain closed because it was still too soft to drive on, but it would be 
opened after all because it had firmed up enough to travel on.    

3. Chapter Reviews –  
Cultural Heritage 
More information on the history of logging in Nash Stream Forest should be included.  
Currently it’s lacking logging history and the tech team would like to include more 
because it has been such a big part of the history.   
 
Kevin Evans suggested a map of how the Nash Stream Forest ownership was pieced 
together through history.  He even said that he may have an old map showing the 



history of ownership.  Maggie said that there was a diagram in the old plan that showed 
just that and it would probably be included in the new plan. 
Mike Waddell thought the maps in the old plan were hard to figure out.  Forests and 
Lands GIS specialist will make all new maps and they will be fold outs and larger in size.  
Mike asked if the NSFCC members would have the opportunity to review the maps 
before the plan is completed.  Steve Sabre also commented that he thought it was a 
good idea and the rest of the members agreed as well. 
 
John Lanier asked if a historic site is ever recovered in Nash Stream Forest would it be 
protected.  Brad Simpkins explained that it’s written in chapter 5.15.2 under 
identification and protection that it will be protected.  
   
 
Recreation History  
The recreation history has been taken from the old plan and updated.  Formerly ATV’s 
weren’t allowed in Nash Stream Forest, but the plan was revised in 2002 to include a 
pilot program with limited ATV use. 
 
Mike Waddell questioned a sentence in the hiking section.  It explained that in 1940 
there was a trails map published which included a dozen trails on Nash Stream property.  
The current condition and use of many of these historic trails is unknown.  He wanted to 
know if we really didn’t know the conditions of the historic trails. 
 
Cohos trail and lean-to shelters have also been added to the plan. 
 
Wink Lees asked if any trapping takes place on the property.  Maggie explained the 
trapping procedures and how the property is separated into five different units. 
 
Jeffrey Rose asked it fish stocking occurred on the property.  Yes stocking occurs. 
 
Ted Burns asked if the Groveton Trail Blazers were still operating under an MOA and if 
the ATV MOA’s are ever going to lapse.  Maggie said MOA’s are becoming more 
prevalent on state owned lands.   
He was also concerned that ATV use is limited to when they can ride (1/2 hour before 
sunrise and ½ hour after sunset) and wanted to know why and if it was going to be 
addressed in the new plan.  It will not be changed or addressed in the new plan.   
 
Mike Lynch acknowledged that the old plan has a paragraph about allowing ATV access 
for individuals with disabilities along with written permission, use by officials and a 
legitimate case by case basis, but the new plan doesn’t.  Maggie noted that it must have 
been overlooked.  (The 2002 revisions had removed the section on Public Use Guidelines where that 

paragraph was originally)     
 



Wink Lees questioned how the conservation easement is overseen by the U.S. Forest 
Service and if ATV’s should be allowed by what’s written in it.  Maggie explained that 
the Forest Service is not very involved.   
 
Steve Sabre mentioned that the appendix should have a copy of the conservation 
easement.   
 
Bill Noons said the plan should say OHRV instead of ATV and UTV.  The Tech Team has 
discussed this numerous times and decided OHRV is too broad a term.  ATV and UTV are 
used to limit what’s allowed. 
A brief discussion on weight limits occurred. 
 
Ted Burns started a discussion about gates and Americans with Disabilities Act (ADA). 
 
 
Other Uses    
Brad Simpkins mentioned including canoeing and kayaking in the other uses section. 
 
 
 
Hiking 
Mike Waddell showed concern over a sentence explaining that no new hiking trails will 
be constructed.  He wanted to know why.  Maggie said in the next ten years there won’t 
be any new trails.  Mike said the door should be kept open just in case.   
Kim Neilson of the Cohos trail would like to have the option to move trails so there is no 
conflict between hikers and motorized vehicles.   
Ted Burns is concerned about saying no new trails.  He doesn’t want to be “painted into 
a corner”.  Ten years is too long to wait.  
Ken Desmarais said there will be a process to amend, but we haven’t come up with 
anything yet.  There has to be a real exception to the rule.   
Wink Lees said discretionary consent in conservation easements will help with the 
amendment process. 
Steve Sabre explained that less well maintained trails are better than many trails not 
maintained.   
John Lanier mentioned checking old trails to see if they are still in use.   
 
Snowmobiling 
Maintain current trails.  No new trails are desired at this time.   
 
ATV 
Wink Lees asked about the condition of the Kelsey Notch trail.  Ted Burns asked if it 
would still be a pilot trail.  Maggie said it would become a trail with an MOA.   
There was a discussion about an east-west connector trail. 



Many expressed interest in snowmobile trail corridor 5 being used as an ATV trail and 
the possibility of adding it to the new plan.   
 
Camp Licenses 
 
Tom Bushey says he wanted to add new camps to historic campsites.  Maggie explained 
that there were no plans to add new leases.   
Ted Burns asked if camp owners would be allowed access to ATV trails.  It’s not planned. 
Tom Bushey liked the explanations of points of interests and mileage describing them in 
the old plan. 
 
John Lanier wants one document before the final draft.  Ken Desmarais says it should be 
edited first and then reviewed by the NSFCC.   
       
     

4. Next Meeting Date – A new meeting date will be set once an edited version of the draft 
has been completed. 
 

5. The meeting was adjourned at 8:33 P.M. 

 

 

 

 

 













































 

 
 

 

 

Attachment 1 

New Hampshire Fish and Game 

Kelsey Notch Trail Environmental Compliance Report 2020 
 

On Friday, October 9th, 2020 Regional Wildlife Biologist Jacob DeBow accompanied Maggie 

Machinist (NH Forests and Lands) and Clint Savage (NH Trails Bureau) to the portion of the 

Kelsey Notch Trail that crosses Nash Stream Forest for the annual monitoring visit. During this 

visit we viewed all of the approximate 3 miles of trail that occurs within the boundaries of the 

Nash Stream Forest.  

 On this section of trail we saw multiple steel beam bridges with wooden decking that were 

installed this previous summer. These bridges allow for the free flow of water within their natural 

channels and the movement of various reptile, amphibian, and small mammal species that may 

utilize the brooks. Some slight erosion is showing at the lip of two bridges. Sedimentation from 

runoff and settling dust from high trail use is of concern in these runoff streams for wildlife that 

require clean and clear water.  

 On the section of trail that we viewed minor erosion had occurred in no more than three 

sections of trail. Here minor erosion is defined as small grooves washed out of trail, into the ditch. 

The steepest section of trail that heads into Kelsey Notch proper showed signs of wash boarding. 

From what was witnessed the wear and tear on the trails is what would be expected of a high use 

ATV trail. 

 In summary, New Hampshire Fish and Game has continued concern surrounding the 

intensity of use on this section of trail and how increased use affects ecological integrity of Nash 

Stream Forest and the surrounding subwatersheds.  The condition of the trail appeared adequate 

during the site review, but varied levels of use influences this ecosystem, as well as others, 

differently. In particular, sedimentation from OHRV’s impacts terrestrial and aquatic habitat and 

increased noise pollution from higher traffic and loud machines is of concern as it displaces 

wildlife.  

 This section of trail crosses multiple first order streams, which form the headwaters of 

Simms Stream.  The East Branch flows directly into Silvio Conte National Wildlife Refuge – 

Blueberry Swamp. Increased sedimentation in these upper waterbodies can be detrimental to 

lowland swamps and wetlands.  Increased deposition can fill in high quality vernal pools and other 

important seasonal habitats Sedimentation and turbidity within aquatic systems can alter food 

chains by depleting food sources at the highest trophic level, depress growth rates, and limit 

reproduction (Henley et al., 2000). Due to limited information on this section of trail we do not 



know the level of sedimentation that enters these streams but assume it to present based on 

observations of other ATV trails during the summer months. Localized research would have to be 

completed to better address this concern.  

 In regards to the influence of noise on local wildlife we have concern about potential 

increases in flight behavior around active trails (Stankowich, 2008). While little research is 

available from New England trails, impacts from ATV use has been documented on western 

wildlife like Rocky Mountain elk, showing impacts up to 3000 meters from a trail (Preisler et al., 

2006). There are several steep sections of this trail which inadvertently causes ATV’s to increase 

RPM’s, creating louder noise. We have concern for how this may disrupt the normal cycles of 

wildlife within ear shot of the trail by interfering with breeding behavior, decreasing time spent 

foraging, and increasing time spent on alert and on edge as machines constantly pass by. 

 

  Sincerely, 

   
  Jacob DeBow 

  Regional Wildlife Biologist 
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MEMORANDUM 

DATE: September 21, 2020 FILE:   116286-0001 

TO: R. Newcomb Stillwell   

FROM: Ryan S. Duerring  

SUBJECT: Appalachian Mountain Club – Nash Stream Forest ATV Trail Research 

  

In connection with the request from Susan Arnold, Vice President for Conservation of the 
Appalachian Mountain Club (“AMC”), with respect to (1) the Conservation Easement Deed dated 
as of August 4, 1989, by and between the State of New Hampshire, as grantor, and the United States 
of America, as grantee, a copy of which is attached (the “Easement Deed”) and (2) the legal opinion 
regarding the Easement Deed from Gene Alan Erl, Deputy Associate Regional Attorney in the 
Office of the General Counsel of the Department of Agriculture, to Paul Stockinger, Director, Lands 
and Minerals, Eastern Region, Forest Service, a copy of which is also attached (the “Opinion”), at 
your request I have reviewed the Easement Deed, the Opinion and relevant New Hampshire law.  
Based on my research of relevant New Hampshire law and regulations applicable to snowmobiles, 
all-terrain vehicles (“ATVs”) and other off-highway recreational vehicles (“OHRVs”), I conclude 
that the legal opinions set forth in the Opinion regarding the permitted use of use of ATVs on the 
tract of forest land known as the “Nash Stream Tract” and subject to the Easement Deed are 
inconsistent with applicable New Hampshire law.   

Pursuant to paragraph II.C. of the Easement Deed, allowed uses of the Nash Stream Tract by 
the State of New Hampshire “are those expressly reserved by the State for purposes of natural 
resource management, public recreation, and public roads and public utilities” and “[u]ses which are 
not expressly reserved [emphasis added] by the State shall be prohibited.”   In relevant part, the 
State of New Hampshire expressly reserved for public recreation “[t]he construction, operation, and 
maintenance of the following facilities and appurtenant structures is permitted: campsites, trails 
(including cross country ski trails and snowmobile trails) [emphasis added], internal access roads, 
picnic areas, boat launches, trailhead parking areas, visitors’ center, and ranger station.”1  The 
Easement Deed contains no other references to trails or motorized vehicles.   

The Opinion, citing the Easement Deed provisions quoted above, posits that the “mention of 
snowmobile trails indicates that motorized use of trails is permitted.  Thus, because both 

                                                 
1 Easement Deed, para. II.C.1.  



 

 2 

accommodate motorized vehicles, a reasonable interpretation would be that snowmobile trails being 
of the same kind, class or nature as ATV trails could be regulated by the State.”2  This conclusion is 
inconsistent with my research of relevant New Hampshire law.  New Hampshire law clearly 
distinguishes among types of motorized vehicles, including distinctly separating snowmobiles from 
ATVs by definition in Chapter 215-A and Chapter 215-C of Title XVIII of the Revised Statutes 
Annotated of the State of New Hampshire.3  Further, snowmobiles are expressly excluded from the 
definition of OHRV4 and are regulated pursuant to N.H. Rev. Stat. § 215-C whereas ATVs and 
other OHRVs are regulated pursuant to N.H. Rev. Stat. § 215-A.  

The New Hampshire Supreme Court has repeatedly held that “when used . . . preceding a list 
of specified items . . . the term “including” similarly limits the items intended to be covered . . . to 
those of the same type as the items specifically listed [emphasis added].”5  Thus, the conclusion of 
the Opinion that the parenthetical “(including cross country ski trails and snowmobile trails)” in the 
Easement Deed inherently, and without reference to any applicable law, indicates that unfettered 
“motorized use of trails is permitted”6 and therefore “snowmobile trails being of the same kind, 
class or nature as ATV trails could be regulated by the State”7 is incorrect.  On the contrary, New 
Hampshire case law consistently holds that the use of “including” before a list of specified items 
limits the items intended to be covered to those of the same type of items as those specifically listed.  
ATVs and snowmobiles are separately defined and regulated under applicable New Hampshire law 
and accordingly should be considered not to be items of the same type.  This view is further 
supported by New Hampshire’s actual practice: the State website lists approximately 6,900 miles of 
State sanctioned public snowmobile trails available throughout New Hampshire but a much more 
limited 1,200 miles of trails open for public ATV use.8  In light of the foregoing, the failure of the 
State to expressly include ATVs in the parenthetical in addition to snowmobiles indicates that the 
State did not intend to reserve the construction, operation, and maintenance of ATV trails as a 
permitted use within the Nash Stream Tract pursuant to paragraph II.C. of the Easement Deed.  

                                                 
2 Opinion, para. 2.  
3 See N.H. Rev. Stat. § 215-A:1 at XIII and N.H. Rev. Stat. § 215-C:1 at XV for the State’s definition of “snowmobile” 
and N.H. Rev. Stat. § 215-A:1 at I-b for the State’s definition of “All terrain vehicle (ATV).”  For the avoidance of 
doubt, snowmobiles and ATVs were also separately defined under New Hampshire law at the time the Easement Deed 
was granted by the State. 
4 N.H. Rev. Stat. § 215-A:1 at VI and N.H. Rev. Stat. § 215-C:1 at XV.  
5 Conservation Law Found. v. New Hampshire Wetlands Council, 150 N.H. 1, 6, 834 A.2d 193, 197 (2003).  See also  
Roberts v. Gen. Motors Corp., 138 N.H. 532, 538, 643 A.2d 956, 960 (1994).  
6 Opinion, para. 2. 
7 Id. 
8 https://www.wildlife.state.nh.us/ohrv/where-to-ride.html  
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